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STATEMENT OF QUESTIONS PRESENTED 

i 
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In appellee’s view the questions presented are: 

1. Did the arresting officers have probable cause to 
believe that appellant had committed a felony at the time 
when they arrested appellant? 

2. Was the search of the premises wherein appellant 
was arrested incidental to appellant’s arrest and was the 
search reasonable in all respects? 

i 

3. Was the Government’s case, which was largely de¬ 
pendent on the inference which arises from the unexplained 
possession of recently stolen property, sufficient to take the 
case to the jury, or should the trial judge have granted 
appellant’s motion for directed verdict of acquittal made at 
the conclusion of the Government’s case? 

4. Did certain testimony as to appellant’s reputation and 
the deduction of the police officers from the facts known to 
them at the time of appellant’s arrest, which testimony wa^ 
brought out by appellant on cross-examination of one of 
the officers and was not objected to, so prejudice the jury 
as to constitute reversible error? 
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Counterstatement of Facts. 

Statutes Involved . 

Summary of Argument . 

Argument: 

I. The Arresting Officers Had Probable Cause to Believe that 

Appellant Had Committed a Felony. 

II. The Search of Appellant’s Room Was Incidental to His 
Lawful Arrest and Was Reasonable in All Respects ... 

A. The Search Was Incident to Appellant’s Arrest... 

B. The Search of Appellant’s Room Was Reasonable 

in All Respects. 

III. The 'Government’s Evidence Was Sufficient to Take the 

Case to the Jury. Appellant’s Motion for Directed 
Verdict of Acquittal was Properly Denied. 

IV. There was No Error in the Admission of Officer Talbot’s 

Deduction from the Facts in His Possession at the Time 
of Appellant’s Arrest Nor in His Testimony as to Appel¬ 
lant’s Reputation . 

Conclusion. 
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counterstatement of facts 

Appellant Ernest N. White was charged in a two-counit 
indictment with the crimes of housebreaking and grand 
larceny. D. C. Code (1940) §§ 22-1801, 22-2201. Appellant 
entered a plea of not guilty to both counts of the indictment 
and moved to suppress certain evidence in the Government’s 
possession (J.A. 50). That motion was heard and denied 
and, thereafter, trial by jury was had which resulted in a 
verdict of guilty as charged on both counts. Motion for new 
trial was heard and denied and judgment was entered in 
accordance with the jury’s verdict. Appellant was sen+ 
tenced to serve from three to nine years in jail on each count 
of the indictment, the sentences to run concurrently. This i§ 
an appeal from that judgment and sentence. 

Since appellant’s principal assignment of error on this 
appeal challenges the propriety of the denial of his motion 
to suppress evidence, it is necessary to set forth a sum-! 
mary statement of the facts surrounding appellant’s arrest; 
and the search that was made in connection therewith. 

i 

i 

i 

i 


(i) 
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On the morning of March 24,1950, one Harvey, a private 
citizen who occupied a room next to that occupied by appel¬ 
lant in a rooming house at 908 Eighth Street, N. W., Wash¬ 
ington, D. C., told Metropolitan Police Officers Talbot and 
Sisson that he had been awakened early that morning by 
a violent argument apparently taking place in appellant’s 
room. (J.A. 41, 45). The argument overheard by Harvey 
involved the division of the proceeds from a housebreaking. 
(J.A. 41, 45). Harvey told the officers that during the course 
of the argument in the next room, he had overheard appel¬ 
lant insist that he (appellant) was entitled to $2500 as his 
share of the proceeds because he had planned the crime and 
made the preparations for it. (J.A. 41, 45). 

Acting on the foregoing information Officers Sisson and 
Talbot examined the police reports of crimes committed 
within the past twenty-four hours and determined that the 
only housebreaking involving so large a sum as $2500 that 
had occurred during that period had taken place during the 
night of March 23-24, 1950, at the warehouse of the Stand¬ 
ard Transfer and Storage Company, located at Fourth and 
Bryant Streets, N. E., Washington, D. C. (J.A. 41). The 
officers then examined the past records of the Police De¬ 
partment and determined that appellant vras a known crim¬ 
inal (J.A. 41, 45). Armed with this information Officers 
Sisson and Talbot, together with Police Lieutenant Cooper 
and their informant, Harvey, went to the rooming house at 
908 Eighth Street, N. W., where Sisson and Talbot took up 
stations in Harvey’s room, where they could overhear con¬ 
versations in appellant’s room, while Lieutenant Cooper 
waited outside the house (J.A. 42, 45). This was at approxi¬ 
mately 8:00 p.m. on March 24. 

About thirty minutes later appellant and another man 
entered appellant’s room. One of the two men was carrying 
a suitcase. Immediately, the two began talking about leav¬ 
ing town and some mention was made of Philadelphia; and 
this was followed by the sound of drawers being pulled 
hurriedly out of a dresser. (J.A. 42, 45). Appellant’s com¬ 
panion then left stating that he would return in thirty min¬ 
utes (J.A. 45). 


3 


At this point Officers Sisson and Talbot became alarmed 
and Officer Sisson left the house to consult with Lieutenant 
Cooper. Cooper and Sisson then went to appellant’s room, 
found the door ajar, and entered. (J. A. 45). A brief con¬ 
versation ensued between the officers and appellant, dur¬ 
ing which Officer Sisson informed appellant that he wohld 
have to come to police headquarters to be questioned. Offi¬ 
cer Sisson, together with Officer Talbot, who had mean¬ 
while joined the group, then proceeded to search appellant’s 
room, appellant offering to help. (J.A. 42, 46). The officers 
found in a pile of papers in appellant’s room, $1000 in 
travelers’ cheques, signed by William B. Doster, presideht 
and manager of the Standard Transfer and Storage Com¬ 
pany, knowm by the officers to be part of the proceeds of 
the housebreaking committed at that company’s warehouse 
(J.A. 43, 46). j 

On the basis of the foregoing evidence the pre-trial judge 
denied appellant’s motion to suppress evidence, holding 
that appellant’s arrest was lawful because the police officers 
had had probable cause to believe that he had committed 
a felony, and that the search of appellant’s room was in¬ 
cident to his lawful arrest (J.A. 49). 

i 

At appellant’s trial on the merits (Appellant was tried 
jointly with one Robert J. Judd who was accused of par¬ 
ticipating in the same crime that appellant was charged 
with), the Government established the existence of tlie 
corpus delicti (J.A. 18 to 21), produced the testimony of 
the arresting officers in regard to appellant’s arrest and the 
search of his room, and offered into evidence the travelers’ 
cheques found in appellant’s room. (J.A. 22 to 28). On 
cross-examination of Officer Talbot by counsel for appellant 
the circumstances leading up to appellant’s arrest were 
brought to the jury’s attention. (J.A. 23 to 27). At the 
conclusion of the Government’s case appellant moved for a 
directed verdict of acquittal, which was denied (J.A. 29). j 

Appellant took the stand in his own behalf and offered 
a defense of alibi, covering the night on which the Stand¬ 
ard Transfer and Storage Company’s warehouse was bro¬ 
ken in to. (J.A. 35). Though appellant maintained that 
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he had spent that night in public places in company with 
persons known to him, no witnesses were produced to cor¬ 
roborate his testimony. Appellant denied all knowledge of 
the cheques that were found in his room, stating that they 
must have been placed there by someone else (J.A. 37). 

As stated previously, the jury returned a verdict of guilty 
on both counts of the indictment, 1 and this appeal fol¬ 
lowed. 

STATUTES INVOLVED 

D. C. Code (1940 § 22-1801 provides: 

Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell¬ 
ing, bank, store, warehouse, shop, stable, or other build¬ 
ing, or any apartment or room, whether at the time 
occupied or not, or any steamboat, canal boat, vessel, 
or other watercraft, or railroad car, or any yard where 
any lumber, coal, or other goods or chattels are de¬ 
posited and kept for the purpose of trade, with intent 
to break and carry away any part thereof or any fix¬ 
ture or other thing attached to or connected with the 
same, or to commit any criminal offense, shall be im¬ 
prisoned for not more than fifteen years. (Mar. 3, 
1901, 31 Stat. 1323, ch. 854, § 823.) 

D. C. Code (1940) § 22-2201 provides: 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or upward, 
including things savoring of the realty, shall suffer 
imprisonment for not less than one nor more than ten 
years. (Mar. 3,1901, 31 stat. 1324, ch. 854, § 826; Aug. 
12, 1937, 50 Stat. 628, ch. 599.) 

SUMMARY OF ARGUMENT 

I and II 

The Government’s theory of the case is that the officers 
who arrested appellant went in good faith to the apartment 
house where appellant lived for the purpose of carrying on 
their preliminary investigation of the housebreaking at the 


1 Robert Judd, appellant’s co-defendant, was also found guilty 
on both counts of this indictment. (J.A. 40.) 
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warehouse of the Standard Transfer and Storage Company. 
While they were there they were unexpectedly faced with 
the necessity of placing appellant under arrest or allowing 
a very probable felon to escape the jurisdiction. Appel¬ 
lant’s arrest was lawful because the officers had probable 
cause to believe that he had committed a felony. The search 
of the premises wherein the arrest was made was incident to 
appellant’s arrest and was reasonable in all respects. 


The Government’s case was more than sufficiently strong 
to go to the jury. Appellant’s motion for directed verdict of 
acquittal was properly denied. 

i 

IV 

i 

Appellant cannot complain of the admission of Officer 
Talbot’s testimony because that testimony came into evi¬ 
dence at appellant’s instigation and because appellant 
failed to make any objection to it at the time of trial. 

j 

ARGUMENT 

I 

I | 

i 

i 

The Arresting Officers Had Probable Cause to Believe That 
Appellant Had Committed a Felony 

Whether or not the arresting officers had probable cause 
to believe that appellant had committed a felony must be 
determined on the basis of the information in the officers’ 
possession at the time of the arrest. 

At that critical point in time the officers knew that tbe 
warehouse of the Standard Transfer and Storage Company 
had been broken into on the night of March 23-24, 1950, 

i 

and that approximately $2600 had been taken therefrom. 
They knew that in the early morning hours of March 24, 
1950, appellant, an ex-convict, had discussed with certain 
other persons the division of the spoils from a housebreak¬ 
ing involving at least $2500. They knew that the theft from 
the Standard Transfer and Storage Company was the 
only housebreaking involving as much as $2500 committed 

i 

! 
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in this area within the past twenty-four hours; and 
they knew that appellant was preparing to make a hasty 
departure from Washington. 

The square question is, Did the sum of the officers ’ knowl¬ 
edge amount to probable cause to believe that appellant had 
committed a felony? 

In Stacey v. Emery , 97 U.S. 642, 645, the Supreme Court 
of the United States stated that probable cause to make an 
arrest exists, 

“If the facts and circumstances before the officer 
are such as to warrant a man of prudence and caution in 
believing that the offense has been committed ...” 

Appellee submits that a man of “prudence and caution”, 
situated as were the officers in the case at bar immediately 
prior to appellant’s arrest, could not but conclude that 
appellant had been a party to the Standard Transfer and 
Storage Company housebreaking. 

Probable cause has been found to exist on facts far 
■weaker than those of the case at bar. For example, in 
Carroll v. United States, 267 U.S. 132, 45 S. Ct. 280 (1925), 
federal prohibition agents were held to have had probable 
cause to search an automobile where they had no direct 
knowledge of a presently occurring violation of the Prohi- 
tion Act, and where their only contact with the defendants 
had been an abortive agreement to purchase whiskey from 
them, entered into three and one-half months previously. 
And the same result was reached on a substantially similar 
set of facts in Brinegar v. United States, 338 U. S. 160 
(1949). 

In Morton v. United States, 79 U. S. App. D.C. 329,147 F. 
2d 28 (1945), cert. den. 324 U. S. 875, 65 S. Ct. 1015, this 
Court held that probable cause sufficient to justify an arrest 
existed where the only information in the arresting officers’ 
possession was the statement of a liquor dealer, made out 
of the defendant’s presence, to the effect that he had sold to 
the defendant a bottle of whiskey found at the scene of the 
crime with which the defendant was eventually charged and 
that he had later sold a second bottle of whiskey to the same 
man who had then had blood on his clothes. 
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I 
i 

It will be observed that the information in the officers’ 
possession at the time of the arrest in the Morton case, was 
closely analogous to that in the officers’ possession in t!he 
present case. In both instances, the officers had knowledge 
of the existence of the corpus delicti and the extra-judicial 
statement of a private citizen linking the defendants with 
the crime. And, in the case at bar, the officers had further 
knowledge of appellant’s past record and the corroborating 
circumstance of the time of appellant’s argument over tie 
division of the spoils in relation to the time of the comnus- 
mission of the housebreaking at the Standard Transfer 
and Storage Company. If the facts known to the arrestitig 
officers in the Morton case amounted to probable cause, 
then the facts known to the arresting officers in the instant 
case should also be held to satisfy the requirements of 
probable cause. 

Other federal courts have reached this conclusion in sim¬ 
ilar factual situations. United States v. Meitner , 149 F. 2d 
105 (C.C.A. 2, 1945), cert. den. sub. nom. Cryne v. United 
States, 326 U.S. 727, rehearing den. 326 U.S. 809; United 
States v. Li Fat Tong, 152 F. 2d 650 (C.C.A. 2, 1945), prob¬ 
ably the closest case on the facts to the case at bar. 

On the basis of the foregoing, it is submitted that the 
officers who arrested appellant had probable cause to believe 
that appellant had participated in the housebreaking at the 
warehouse of the Standard Transfer and Storage Company. 
It follows that appellant was taken into custody by virtue 
of a lawful arrest. 

11 ! 

The Search of Appellant’s Room Was Incidental to His Lawful 
Arrest and Was Reasonable in All Respects 

i 

I 

A. The Search Was Incident to Appellant’s Arrest.j 

_ i 

In McKnight v. United States, -U.S. App. D.C. —f-, 

183 F. 2d 977 (1950), this Court held in part that a search 
and seizure in a private home were not incident to an arrest 
made therein, where the primary purpose in making tie 
arrest in the home was the alleged right to make a search 
incidental to that arrest. 
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In the instant case appellant contends that the arresting 
officers were guilty of the type of conduct condemned in the 
McKnight case (appellant’s brief, pp. 11, 12). It is neces¬ 
sary, therefore, to determine, if possible, what was the 
primary purpose of the officers in entering appellant’s 
room,—to arrest appellant or to make a search. 

Preliminarily, it may be well to note that none of the 
factual circumstances on wffiich this Court relied in the 
McKnight case are present here. In the earlier case the 
police had had McKnight under observation for a consid¬ 
erable period of time. A warrant for his arrest had been 
obtained and a search warrant covering the place of his 
arrest had been sought and refused on the ground of insuffi¬ 
cient cause for its issuance. 2 Moreover, in the McKnight 
case, there was no suggestion of any necessity for making 
an immediate arrest, and it was conceded by the Govern¬ 
ment that the police had passed over an opportunity to 
arrest McKnight on a public street so as to be able to arrest 
him in a private house and thus make available to them¬ 
selves the right to search that house as an incident of the 
arrest. Also, in the McKnight case, the nature of the crime 
with which McKnight was to be charged made it reasonable 
to suppose that a search vrould have to be made of the prem¬ 
ises where the arrest took place. And finally, in the Mc¬ 
Knight case the officers’ entry into the room where the 
arrest was made was forcibly obtained. 

In the case at bar the record shows that the officers ar¬ 
rested appellant on the occasion of their first contact with 
him. Further, it affirmatively appears that the officers 
were faced with the necessity of making an immediate arrest 
if they were not to stand idly by while appellant made his 
escape to parts unknown. Appellant, of course, contends 
that this necessity was an artificial one, created by the offi¬ 
cers so as to justify their conduct. Just why this is so appel¬ 
lant does not explain, and the record flatly contradicts him; 
for if this had been a mere subterfuge the officers would cer¬ 
tainly have rushed to arrest appellant as soon as they over- 


“A search warrant covering certain other premises had been 
issued. 
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heard the conversation in regard to going to Philadelphia. 
But the officers did not follow this course. Instead they 
consulted with their superior officer, Lieutenant Cooper, 
and only then was the decision reached to arrest appellant. 
Furthermore, in this case the only evidence which the arrest¬ 
ing officers could expect to recover from appellant was the 
proceeds of the theft from the Standard Transfer and Stor¬ 
age Company, that is, cash and travelers’ cheques. As to 
these, it was reasonable to expect that they would be con¬ 
cealed on appellant’s person and that no search of the prem¬ 
ises wherein the arrest was to be made would be required 
to uncover them. Lastly, there was no forcible entry in the 
instant case. When the officers approached appellant’s 
room, they found the door open and were invited in by 
appellant. (J.A. 45). 

Positive evidence to establish that the officers’ primary 
purpose in entering appellant’s room was to arrest appel¬ 
lant, is not lacking. Officers Sisson and Talbot both testi¬ 
fied that they went to their informant’s room on the evening 
of the arrest in order to overhear conversations in appel¬ 
lant’s room (J.A. 42,45). It is clear that at this time the offi¬ 
cers were principally concerned with verifying the informa¬ 
tion already in their possession. And both officers stated 
that it was only after appellant and his visitor mentioned 
going to Philadelphia that they took steps looking toward 
an immediate arrest (J.A. 42, 45). Moreover, when the 
officers entered appellant’s room, their first act was to place 
appellant under arrest, and there was testimony to show that 
the search which followed the arrest was made with appel¬ 
lant’s express permission and assistance (J.A. 46). 

The record clearly establishes that the officers’ primary 
purpose in entering appellant’s room was to arrest appel¬ 
lant, and not to make a search. The search was, therefore, 
incident to appellant’s arrest, and not the reverse as ; in 
McKnight v. United States, supra. 

i 

B. The Search of Appellant’s Room was Reasonable in 
all Respects. j 

i 

The decision of Rabinowitz v. United States, 339 U. S. 
56, 70 S. Ct. 430 (1950), has clarified certain aspects of the 


i 

I 


i 

i 
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law of search and seizure incident to lawful arrests. The 
Rabinowitz case makes it clear that such a search, made 
without a warrant, may or may not be proper, dependent 
upon the facts and circumstances presented,—“the total 
atmosphere of the case” (339 U. S. at p. 66). The Rabino- 
icitz opinion cites with approval and relies in part upon 
the Supreme Court’s earlier decision in Harris v. United 
States , 331 U. S. 145, 67 S. Ct. 1098, 91 L. Ed. 1399, rehear¬ 
ing denied, 331U. S. 867,67 S. Ct. 1527,91L. Ed. 1871, a case 
which was in some respect similar to the one at bar. There, 
agents of the Federal Bureau of Investigation, who had 
obtained two arrest warrants for Harris on mail fraud 
charges, went to his apartment shortly after noon. When 
he opened the door in response to their knock, they walked 
in, arrested him, handcuffed him, and proceeded to search 
his four-room apartment in the most thorough fashion for 
the succeeding five hours. 3 They were looking for two 
forged checks which formed the basis of the charges against 
Harris, for tools which might have been used to commit the 
crimes, for anything “in connection with the violation of 
the law for which he was then arrested.” 331 U. S. at 184. 
Unexpectedly, they discovered, in a sealed envelope, several 
draft registration certificates. These had no connection 
with the crimes for which Harris had been arrested. But 
they were contraband, and they were seized. The agents 
at no time obtained a search warrant for the apartment 
although they obviously intended before they went there to 
make a search, and although they had ample opportunity to 
obtain a search warrant since, as one of the dissenting jus¬ 
tices pointed out, “Here there was no necessity for haste, 
no likelihood that the contents of the apartment might be 
removed or destroyed before a valid search warrant could 
be obtained. Indeed the agents did get a warrant to search 
petitioner’s office and automobile. It would have been no 
undue burden on them to obtain a warrant to search the 


The search in the case at bar lasted approximately forty-five 
minutes. (J.A. —.) 
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apartment, guarding it in the meantime.” 331 U. S. iat 
189-190. i 

i 

The Supreme Court held that a search warrant was un¬ 
necessary. It held that where an arrest warrant has been 
properly executed in a dwelling, the premises under the con¬ 
trol of the arrested person :i>ay be searched for the instru¬ 
mentalities and fruits of the alleged offense. It further held 
that the intensive nature of the search was justified by the 
nature of the objects sought (the checks), and that the agents 
did not engage in a general exploratory search for evidence, 
but conducted their search in good faith for the instrumen¬ 
talities and fruits. Cases such as Go-Bart v. United States, 
282 U. S. 344, and United States v. Lefkowitz, 285 U. IS. 
452, were distinguished on the ground that the articles 
seized in those cases, i.e. personal records and papers, were 
non-seizable, a distinction recognized in such cases as Car- 
roll v. United States, supra; Davis v. United States, 328 
U. S. 582; Boyd v. United States, 116 U. S. 616. 


It will be observed that every factor considered by the 
Supreme Court as justification for the search in the Harris 
case is present in the instant one. Here, the character of 
the articles sought (cash and travelers’ cheques) justified a 
thorough and time-consuming search. The search was spe¬ 
cifically directed to the fruits of the crime, and the objects 
sought were seizable. 

The fact that the arrest in the Harris case was supported 
by a warrant is of no importance. In the Rdbinowitz case, 
it was explicitly held that a search incidental to an arre$t 
is dependent for its validity on the legality of the arre$t 
without regard to whether the arrest was made with a war¬ 
rant or not, 339 U. S. at 60. 

i 

Cases other than those cited have approved searches 
and seizures similar to the one under consideration. Mar- 


ron v. United States, 275 U. S. 192, 48 S. Ct. 74, 72 L. Ed. 
231 (1927); Agnello v. United States, 269 U. S. 20, 46 
Ct. 4, 70 L. Ed. 145 (1925); and see Nueslein v. District of 
Columbia, 73 App. D. C. 690, 696 (1940). 

The search of appellant’s room was incident to his lawful 
arrest and was reasonable in all respects. 


i 
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The Government’s Evidence Was Sufficient to Take the Case 
to the Jury. Appellant’s Motion for Directed Verdict of 
Acquittal Was Properly Denied 

As stated herein previously, at appellant’s trial the 
prosecution established the fact of the housebreaking and 
larceny from the Standard Company’s warehouse, offered 
testimony concerning appellant’s arrest, the search of his 
apartment and the discovery of the travelers’ cheques 
signed by Mr. Doster, secured the admission of the checks 
into evidence, and rested. To rebut appellant’s second 
assignment of error, it will be necessary to add a few 
details to that statement of the Government’s case. 

In proving the corpus delicti the prosecution showed, not 
only that someone had broken into the warehouse of the 
Standard Transfer and Storage Company, but also that the 
persons "who made the unlawful entry, forcibly opened the 
Company’s safe and removed therefrom $1622 in cash and 
$1,000 in travelers’ cheques signed by William B. Doster, 
president and manager of the Standard Company. 
(J. A. 20). 

In connection -with appellant’s arrest the prosecution pro¬ 
duced testimony tending to show that the travelers’ cheques 
signed by Doster w^ere found in appellant’s room, concealed 
in a pile of papers (J.A. 22) and further, that while the 
police w’ere still searching appellant’s room, Robert J. Judd 
entered, identified himself and was arrested. (J.A. 25). 
Judd was tried with appellant in the District Court and 
was convicted of participation in the same crime for which 
appellant was convicted (J.A. 40). An appeal from Judd’s 
conviction is now pending before this Court—No. 10,780. 

Appellant contends that the Government’s evidence was 
insufficient to take the case to the jury. 

It is apparent from the foregoing summary of the testi¬ 
mony that the Government relied on the rule that possession 
of recently stolen goods, unexplained, may raise an inference 
that the possessor was the person w T ho committed the theft. 

* The application of this rule has been approved by this 
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Court. Tractenburg v. United States, 53 App. D. C. 3$6, 
273 Fed. 476 (1923); Epps v. United States, 81 U. S. App. 
D. C. 244, 157 F. 2d 11 (1946); Edwards v. United States, 
78 U. S. App. D. C. 226, 139 F. 2d 365 (1942), cert. den. 321 
U. S. 769, 64 S. Ct. 523, 88 L. Ed. 1064. 

In the last cited case, Edwards and a co-defendant were 
arrested in the co-defendant’s apartment on charges of 
housebreaking and larceny. At the time of their arrest eaph 
of the defendants was in possession of part of the proceeds 
from the crime with which they were charged. The co-de¬ 
fendant pleaded guilty but Edwards stood trial and was 
convicted. The Government’s case rested on the dual facts 
of Edwards’ possession of the stolen property and the 
association of the two defendants at the time of Edwardjs’ 
arrest. On appeal, it was said (78 U. S. App. D. C. at pp. 
229-230): 

! 

“This Court has held that possession of recently stolen 
property, unexplained, is sufficient to support a ver¬ 
dict of guilty in larceny. Housebreaking, robbery and 
burglary are merely aggravated forms of larceny and 
there is no reason why evidence competent in one case 
should not be competent also, in the others. In fact, the 
Supreme Court has extended the rule so far as to declare 
that possession of the fruits of crime recently after 
its commission, may be of controlling weight in a mur¬ 
der case, unless explained by the circumstances dr 
accounted for in some way consistent with innocencel 4 
A further important consideration is that appellant 
was found in unexplained association with Anderson 
(his co-defendant) who was later jointly indicted with 
him and was a confessed participant in the crime. It 
is also important that when they were found together 
each was in possession of some of the stolen prop¬ 
erty ...” 

Here, as in the Edwards case, at the time of appellant’s 
arrest he was in possession of some of the stolen property 
and he was in unexplained association with his co-defend^ 
ant, Judd. Judd, it is true, did not plead guilty as did 

4 The court refers to Wilson v. United States, 162 U.S. 613, 16 
S. Ct. 895, 40 L. Ed. 1090 (1896). 


i 
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Edwards ’ co-defendant, but he has now been found guilty 
after trial by jury. 

Under the rule of the foregoing cases appellant’s motion 
for directed verdict of acquittal was properly denied. 

Appellant further contends (Br. pp. 14-15) that since the 
travelers’ cheques were found in his room and not in his 
physical possession, his possession was merely constructive 
and the jury should not have been allowed to draw an infer¬ 
ence of guilt therefrom. Appellant’s argument is that the 
Government’s case required the jury to impose one infer¬ 
ence, that which arises from the unexplained possession of 
recently stolen property, on another inference, appellant’s 
actual possession of the stolen goods. This the law will not 
permit, appellant says, citing United States v. Ritsso, 123 
F. 2d 420 (C. C. A. 3,1941). 

The Russo case, however, is readily distinguishable on 
its facts; for there the proof showed that, though the truck 
on which the stolen property was stored was partially owned 
by Russo, the truck was kept in a public place and numer¬ 
ous persons had access to it. Russo, on the other hand, so 
far as appeared from the evidence, had not been near the 
truck during the time that the stolen property was on it and 
it was conceded that, in the normal course of events, he 
would have had no occasion to examine its contents. 

Here, on the contrary, appellant was arrested in the very 
room where the stolen property was concealed and there 
was no testimony, at the time when the Government rested 
and appellant made his motion for directed verdict, from 
which the jury could conclude that any other person could 
have placed it there. 

In essence, appellant’s contention is that the Government 
failed to show that his possession of the recently stolen prop¬ 
erty was exclusive. But it seems clear that where property 
stolen less than eighteen hours previously is found in a 
private room, it is not unreasonable to call on the person 
in sole control of that room to explain the fact of the prop¬ 
erty’s presence or to accept the consequences of his inability 
to do so. 

The inference of guilt has been drawn in circumstances 
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far weaker than these. In Weismcm v. United States, li F. 
2d 696 (C. C. A. 8, 1924), it was held to be proper to allow 
the jury to draw an inference of guilt as to Weisman from 
the possession of recently stolen property, where the stolen 
property had been, not in Weisman’s possession, but in that 
of a co-defendant. And, in Boehm v. United States, 271 Fed. 
454 (0. C. A. 2, 1921) the same inference was held to be 
permissible where the stolen goods, certain automobile 
tires, were found concealed in an open field on the defend¬ 
ant’s farm months after their theft. 

It is submitted that the Government’s proof was more 
than adequate to support the trial judge’s denial of appel¬ 
lant’s motion for directed verdict of acquittal and that the 
case was properly submitted to the jury for its determina¬ 
tion. 

IV 

There Was No Error in the Admission of Officer Talbot’s 
Deduction from the Facts in His Possession at the Time of 
Appellant’s Arrest Noir of His Testimony as to Appellant's 
Reputation 

During the presentation of the Government’s case^in- 
chief and while Officer Talbot was on the witness stand, 
the prosecutor offered in evidence the travelers’ cheques 
found in appellant’s room (J. A. 23). Appellant objected 
to their admission on the ground that they were the fruits 
of an unlawful search and seizure made in conjunction 
with an arrest for which there was no probable cause (JJ A. 
23). The trial judge allowed appellant to cross-examine 
Officer Talbot as to the legality of the arrest, search and 
seizure (J. A. 23). During the course of that crOss- 
examination the following occurred (J. A. 26): 

; 

Q. (By Mr. Harris, counsel for appellant). 

. . . Now after you searched the records and found 
out from the teletype system that there was a house¬ 
breaking, you still did not know that Mr. White or his 
associates were a part of it, did you 2 j 

A. (By Sergeant Talbot). 

It was the only logical deduction anyone could malke. 
That was the only job committed in the past 24 hoprs 
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involving a large sum of money, so it was merely a 
matter of deduction to connect the job with the two 
people. 

Q. What led you to make that deduction? 

A. I think that is a logical course. Any logical man 
would deduct from information that he had that that 
was the only job committed, and a large sum of money 
that was talked about, so that was the only job that 
could be done. 

Q. You didn’t know Mr. White before? 

A. I know Mr. White’s reputation. I have seen him 
down at police headquarters. 

Appellant now contends that Officer Talbot’s testimony 
was “prejudicial in character” (Br. p. 16) and constituted 
reversible error. 

Appellant’s position is untenable for a number of rea¬ 
sons. No objection to the foregoing testimony was ever 
made so that no opportunity was afforded the trial judge 
to cure any possible error. Under familiar rules, appel¬ 
lant’s failure to make timely objection during the course 
of trial precludes any allegation of error now. 

Moreover, Officer Talbot’s statements were made on 
cross-examination by appellant’s counsel and were directly 
responsive to the questions asked. Having opened the door 
for Officer Talbot’s testimony by his own questions, appel¬ 
lant should not now be heard to complain of the answers 
which he received. 

In all events, the remarks on appellant’s reputation were 
apparently admissible on the question of probable cause to 
arrest appellant. Numerous cases on probable cause refer 
to the fact that the arresting officers had knowledge of the 
arrested person’s criminal tendencies as an appropriate 
factor to consider in passing upon the legality of an arrest. 
Brinegar v. United States, supra; Carroll v. United States, 
supra; Ard v. United States, 54 F. 2d 358 (C. C. A. 5, 1931). 
And, in this connection, it should be recalled that appellant 
took the witness stand in his own behalf and was questioned 
as to his prior criminal record, which he admitted (J. A. 
37), thus in effect waiving any prejudice which might have 
resulted from Officer Talbot’s testimony as to his repu¬ 
tation. 
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In view of the foregoing, it is difficult to conceive how 
Officer Talbot’s testimony could have constituted reversible 
error. 

conclusion 

I 

No prejudicial error was committed in the course of the 
proceedings in the District Court. The judgment of that 
court should be affirmed. j 

George Morris Fay, 
United States Attorney j 
Harold H. Bacon, 

Joseph M. Howard, 
Jerome Powell, 

Assistant United States Attorneys . 
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APPENDIX 

1 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Criminal No. 699-50 

United States of America 


v. 

Ernest N. White and Robert J. Judd, defendants 

Washington, D. C., Thursday, June 8, 1950. 

The trial of this case was begun before District Judge 
Jennings Bailey and a jury in Criminal Division No. 2 at 
10:00 a. m. 

Appearances: 

On behalf of the United States: Mr. Harold Bacon, As¬ 
sistant United States Attorney. 

On behalf of the defendant Ernest N. White: Mr. P. W. 
Harris. 

• •••••* 


6 Mr. Harris: I should like to make a motion to 
suppress the evidence of $1,000 in travelers’ checks 

which were taken from the room of the defendant Ernest N. 
White, on the basis that there was an unlawful search and 
seizure, specifically an ex parte search, without probable 
cause, and that the arrest grew out of the search. 

The Court: I overrule the motion. 

William B. Doster, was called as a witness and, having 
been first duly sworn, testified as follows: 

7 Direct examination. 

By Mr. Bacon : 

Q. Mr. Doster, if you will speak right into the microphone 
there, keeping your voice up, we can all hear you. Speak 
slowly, please. 

Your name is William B. Doster? 

A. Yes, sir. 

Q. You are employed by the Standard Transfer & Stor¬ 
age Company, Incorporated? 

A. Yes, sir. 
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Q. What is your position there, sir? 

A. President and manager. 

Q. Where is that company located? 

A. In a warehouse at what is called Fourth and Bryant 
Streets, Northeast, about a hundred yards down off! of 
Fourth Street. 

Q. Is that in Washington, D. C., sir? 

A. Yes, sir. 

Q. Was the company in operation there on the 23rd and 
24th of March, 1950? ' 

A. Yes, sir. 

Q. What time did the business close on the 23rd of March, 
1950? 

A. Shortly after 7:30 at night. 

Q. Were you there when your business closed? 

8 A. No, sir. I talked to the boys at the office at 7 ; :30. 
They were ready to leave? 

Q. What time had you left? 

A. About quarter of seven. 

Q. Did you come back to your office on the 24th of March? 
A. Yes, sir; about 6:30 in the morning of the 24th. 

Q. What did you find when you got there on the morning 
of the 24th? 

A. When I started to unlock the door, the inside didn’t 
look exactly right. After I got the door opened, the safe 
was opened and papers all over the floor. 

Q. How was the safe opened? Did you discover that? 
Was it opened by the combination? 

A. No; it was just beaten open. 

Q. What did you do then? 

A. Closed the door and went on up to No. 12 and re¬ 
ported it. 

Q. As a result of that report, did you come back? 

A. Yes, I came right back. 

Q. Who came back with you, sir? Do you know? 

A. The officers in scout cars were there when I got back. 
Sergeants Friel and Lubore also came along pretty shortly. 

Q. Did you have occasion to make an examination 

9 of the contents of the safe when you got back ? j 

A. Yes, sir. 

Q. What did you discover as regards the contents of the 
safe? 

A. The cash box and two money drawers—the contents 
were gone. I 

Q. What were the contents of those money drawers. Sir? 
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A. Well, there was a good many checks and certain rec¬ 
ords. One drawer was my personal drawer. 

Q. Let us start with your personal drawer. What was in 
your personal drawer? 

A. My bank records, and included were some checks also 
—a thousand dollars in travelers’ checks—twenty $50 
checks. 

Q. When had you got those checks? Do you recall? 

A. In December. 

Q. That is, in 1949? 

A. Yes, sir. 

Q. When you bought those travelers ’ checks, did you sign 
them? 

A. I countersigned them one time, “W. B. Doster”; I 
didn’t use my full name. 

Mr. Bacon: Mr. Clerk, will you mark this as Government 
Exhibit 2? 

Mr. Harris: I object. 

10 The Court: They have not been offered in evi¬ 
dence yet. 

Mr. Harris: Oh. 

(A group of papers was marked as Government Exhibit 
No. 2 for identification.) 

By Mr. Bacon : 

Q. Mr. Doster, I am going to show you what have been 
marked as Government Exhibit 2 for identification. Can 
you identify them, sir? What are they? 

A. They are travelers ’ checks. 

Q. In what denomination? 

A. Fifty-dollar. 

Q. Do you know how many are there? 

A. Twenty. 

Q. Is there anyone’s name on those checks? 

A. Yes, sir. My signature is signed once on them. 

Q. Is it signed on each one of those checks? 

A. Yes, sir. 

Q. Are these the same checks that you placed in the safe 
or that were in the safe on the evening of March 23,1950? 

A. Yes, sir. 

Q. Were these checks missing on the 24th? Are these the 
checks you are speaking of ? 

A. Yes, sir. I reported them missing. 

Q. You say you are the president of the Standard 
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11 Transfer Company; is that correct, sir? 

A. Yes, sir. 

Q. Is it an incorporated body? 

A. Yes, sir. 

Q. Where was it incorporated, sir? 

A. In Delaware. 

Q. Have you seen the charter of the corporation, and so 
forth? 

A. Yes, sir. 

Q. I am going to show you what has been marked as Gov¬ 
ernment Exhibit 1 for identification. Can you identify that, 
sir? 

A. Yes, sir. That is our corporation seal. 

Q. You are familiar with that? 

A. Yes. 

Mr. Bacon: At this time, Your Honor, I offer Govern¬ 
ment Exhibit 1 for identification in evidence. 

The Court: The corporate seal? 

Mr. Bacon: Yes, sir. 

The Court: Very well. Let it be admitted. 

(The corporation seal referred to was marked as Govern¬ 
ment Exhibit 1 and received in evidence.) 

By Mr. Bacon: j 

Q. You say that there was a second cash drawer 
opened? 

12 A. Yes, sir. 

Q. What was in that cash drawer? 

A. That was the cash from the receipts of freight deliv¬ 
eries which we made for ourselves and other companies, too. 

Q. How much cash was in that drawer on the evening of 
March 23, 1950? 

A. $1,622.10. 

Q. How much cash was in that drawer on the morning of 
March 24,1950? 

A. It was empty. 

Mr. Bacon: I believe I have no further questions, Your 
Honor. 


i 

i 

i 
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17 Edward M. Talbot, was called as a witness and, 
being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Bacon : 

Q. Give us your full name and assignment, Officer. 

A. Edward M. Talbot, Detective Sergeant, Metropolitan 
Police Department, Detective Bureau. 

Q. Were you so assigned on the 24th of March, 1950? 
A. I was, sir. 

Q. In the course of your duties, did you have occasion 
to arrest one Ernest Newton White on the evening of March 
24, 1950? 

A. I assisted in that arrest. 

Q. Where did that arrest take place? 

18 A. 906 Eighth Street, Northwest. 

Q. What type of place is that? 

A. It is a large rooming house. 

Q. Where did the arrest take place in that house? 

A. The second floor, front bedroom. 

Q. Whose room is that? 

A. The room of Ernest White. 

Q. Did you have occasion to enter the room? 

A. I did. 

Q. You were present when the arrest took place? 

A. I heard the arrest made. 

Q. Then, you entered the room subsequent to the arrest 
being made ? 

A. I did. 

Q. Did you conduct a search of the room? 

A. I did, sir. 

Q. I show you what has been marked as Government 
Exhibit 2 for the purpose of identification. Can you tell me 
if you have ever seen these before, sir? 

A. I have, sir. 

Q. Where did you see these, sir? 

A. In the room of Ernest White. 

Q. Where in the room of Ernest White? 

A. On the floor. In the course of conducting the search 
there, Sergeant Sisson was going through a pile of 

19 newspapers that was stacked in the corner, and as 
he was separating them sheet by sheet, inspecting 

them, these checks fell out. We both leaned over and picked 
them up. At that time we recognized the complainant’s 
name, Mr. W. B. Doster. 
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Q. What kind of checks are these? 

A. They are National City Bank of New York Travelers’ 
Checks. 

Q. What denominations? 

A. They are fifty-dollar. 

Q. How many checks are there, sir? 

A. Twenty. 

Mr. Bacon : If Your Honor please, the Government now 
moves to admit these checks as Government Exhibit 2. 

Mr. Harris: I object. 

The Court : Step to the bench and let me know why. j 

(At the bench:) 

i 

Mr. Harris: I object, Your Honor, on the ground, one, 
that this was an exploratory search, with no probable cause 
for conducting such search; two, it was made without a 
search warrant; and three, at the time of entrance into the 
room, no felony was being committed, and the officers had no 
knowledge as to what they were looking for. 

The Court : Has not all this been passed on before ? j 

Mr. Harris: It was passed on in a preliminary motion, 
which was denied. | 

20 The Court: Then, I deny this one, too. I will 
follow the same ruling. 

Mr. Harris: I still have the right to cross-examine? 

The Court: Oh, yes, certainly. You may cross-examine 
before I admit these papers. 

Mr. Harris: All right. 

i 

(After leaving the bench:) 

Cross-Examination j 

By Mr. Harris: 

Q. Sergeant Talbot, you stated that you assisted in the 
arrest of one Ernest N. White at premises known as 906 
Eighth Street; is that correct? 

A. That is correct. 

Q. Sergeant Talbot, as a matter of fact, Mr. W T hite lived 
at 908, didn’t he ? 

A. Well, then, I am just confused between the two ad¬ 
dresses—that and the address of Judd. Judd’s is 906 
Maryland Avenue; White’s is 908 Eighth Street. I was just 
confused momentarily. 

Q. When you went to 908 Eighth Street on the night of 
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the 24th, did you and your fellow officers have a search 
warrant with you? 

A. We did not. 

Q. Then, what was it that caused you to go there? 

A. We received certain information on the morn- 

21 ing of the 24th of March concerning White, Judd, 
and another man. Acting on that information, we 

went to these premises in the early evening, after we had 
previously determined the identity of White as Ernest N. 
White and of Judd as Robert Judd. 

After determining their identities, we went to these 
premises, 908 Eighth Street, Northwest, and secreted our¬ 
selves in such position that we could overhear conversations 
in the second-floor bedroom that was occupied by White. 

While Sergeant Sisson and myself were secreted in that 
position, we heard White and another man enter his room, 
and a suitcase was dropped to the floor. We were also 
informed by another occupant of the house that they had 
come in with a suitcase. 

The conversation then went on between White and the 
other man to the effect that they were going to pack up and 
leave town for Philadelphia. 

Because our purposes originally there were to listen to 
the conversations in that room, we then felt it was necessary 
to confer with a higher official of the police department, and 
Sergeant Sisson left the building and conferred with Lieu¬ 
tenant Cooper. Together they came back and entered 
White’s room. I was still in a position to hear the conver¬ 
sation between White and Lieutenant Cooper and Sergeant 
Sisson. 

After a few minutes, when I felt there was sufficient time 
elapsed that my hiding place would not be knowm, I 

22 left where I was hidden and went into White’s room. 
White had then been placed under arrest by Sergeant 

Sisson. 

We questioned him concerning this particular house¬ 
breaking case, and he denied any knowledge of it. He 
stated that he was talking about going to Philadelphia. 
A suitcase was there on the floor. 

We asked him about burglar tools, safe-cracking tools, 
and things to that effect, and from his conversation and 
answers to that, we received permission, as far as he was 
concerned, to search the place. He had nothing to conceal, 
he said. 

We then started to search the room. That is when the 
checks were found—during the course of that search. 


While we were still there searching, Judd came into the 
room. He was placed under 4 arrest immediately. 

Q. Where did Mr. Harvey live in relationship to 

23 Mr. White’s room? 

A. The adjacent room. I 

Q. The adjacent room? What did Mr. Harvey say in 
regard to Mr. WTiite? 

A. He stated to us that he had on various times heard 
conversations from the occupants of White’s room—White, 
Judd, a man by the name of Don, and someone else—about 
committing housebreakings and safe jobs. 

Q. He actually said it in those words? j 

A. In those words—about housebreakings and safe jqbs. 

Q. He named all the people involved? 

A. He named them as Whitey, Judd, Don, and another 
man he didn’t give the name of; that on the morning; of 
the 24th he was awakened by an argument in that room, 
in which White said that twenty-five hundred dollars out 
of a job belonged to him. 

24 Q. He said, “A job”? He didn’t say which job? 
Or did he say in which job? He just said twenty- 

five hundred dollars belonged to him out of that job? 

A. That was the word used. 

Q. “Job” was the word used. At the time this informa¬ 
tion was given to you, did you know of any robbery that 
had been committed? 

A. No. We searched the records of the police depart¬ 
ment and found out from our teletypes that there was only 
one felony committed in the course of the past 24 hours 
that involved any large sum of money, and that was the 
Standard Transfer Company safe job. 

Q. So, as a matter of fact, when the information was 
given to you, you had no knowledge of any felony that had 
been committed? 

A. WHhen the information was originally given to us on 
the early morning of the 24th of March. From that in¬ 
formation we then connected it with the Standard Transfer 
job. # . ; 

Q. No, I didn’t ask you that question. I said at the 
time the information was given to you, you did not know 
of any housebreaking that had occurred, because you have 
just stated that you, on the basis- 

The Court: You are arguing with the witness now. A sk 
questions. 

Mr. Harris: I am sorry. 
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25 By Mr. Harris : 

Q. Did you know of any housebreaking that had occurred 
at the time that you received information in this case ? 

A. I know hundreds of housebreakings that have oc¬ 
curred. 

Q. I mean you did not know that these people were in¬ 
volved in any housebreaking at that time, did you? 

A. That “at the time”: If you will just specify the time 
of the thing that you are talking about. 

Q. The time that you received the information from Mr. 
Harvey. 

A. About 9:30 on the morning of March 24 we received 
information from Mr. Harvey. At that particular time, 
when he originally talked to us, we didn’t have any accurate 
knowledge of any particular place that twenty-five hundred 
dollars could have been stolen from. 

Q. All right, sir. Now, after you searched the records 
and found out from the teletype system that there was 
a housebreaking, you still did not know that Mr. White or 
his associates were a part .of it, did you? 

A. It was the only logical deduction anyone could make. 
That was the only job committed in the past 24 hours in¬ 
volving a large sum of money, so it vras merely a matter 
of deduction to connect the job with the two people. 

Q. What led you to make that deduction ? 

A. I think that is a logical course. Any logical 

26 man would deduct from information that he had that 
that was the only job committed, and a large sum 

of money that was talked about was involved, so that was 
the only job that could be done. 

Q. You didn’t know Mr. White before? 

A. I know Mr. White’s reputation. I have seen him 
down at police headquarters. 

27 Q. You say that when these men came to the place, 
they had some suitcases, and you heard a suitcase 

drop on the floor. Is that what you said? 

A. That is what we heard. 

Q. Well, could a book have fallen on the floor, or some 
other heavy object the size of a suitcase have fallen on 
the floor? 

A. Our informant, when the people came into the room, 
told us that they had come with a suitcase. 

Q. So you just assumed it was a suitcase that fell? 

28 A. It sounded like one to me. 

Q. After Lieutenant Cooper and Sergeant Sisson 
had been in the room for sometime, you went in, of course? 
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A. Yes; after a few minutes, I went in. 

i . 

Q. What did you do after you went in? 

A. I assisted in a search of the room. Lieutenant Cooper 
left. Sergeant Sisson and I then started searching the 
room. I talked to him about burglar tools and safe-clack¬ 
ing tools, and he said he didn’t have anything like 'that 
around. I asked him about this particular case—Standard 
Transfer Company. He said he knew nothing about it; he 
said he had been on a drunk for the last few days. 

I asked him how he had been making his living, j He 
said that the girl had been supporting him. He said he 
had not been working for quite sometime. He denied; any 
knowledge of the Standard Transfer housebreaking I and 
safe job. j 

Q. During this time you were talking to him, Officer 
Sisson was searching the room, was he not? 

A. Yes, and I was too. 

Q. You were searching it and talking to him at the same 
time ? 

A. Oh, yes, talking to him at the same time, looking 
around, and then I tore a bed apart with his assistance. 
He helped me to search his bed. 

i 

# • # * # • # i 

30 Direct Examination (Resumed). 

| 

By Mr. Bacon : I 

! 

Q. Did you have any conversation with White after you 
found these travelers’ checks? 

A. I did. 

Q. Would you please tell us what that conversation con¬ 
cerned? 

A. I asked him where they came from. 

He said he didn’t know anything about them. 

I said, “How did they get in your room?” 

He says, “I don’t know.” He says, “I have been drink¬ 
ing.” 

I said, “Have you had any company in here?” 

He said, “No.” 

I said, “How about the fight you had earlier this morning 
about splitting up some money?” 

He said nothing like that occurred in the room. 

I said, “Are you telling me there hasn’t been anybody 
besides yourself in this room since last night?” 

He said, “That’s right.” 


i 
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He wouldn’t even admit the men came in with 
31 him—in the room with him—about 8:30 p. m. on 

March 24—had even come in there. 

• •••••• 

35 Mr. Bacon : You may cross-examine, sir. 

Mr. Di Leo : If Your Honor please, I should like to 
ask the witness one more question. 

The Court : Do you mean the previous witness ? 

Mr. Di Leo : Yes. 

The Court: Very well. 

By Mr. Di Deo : 

Q. Sergeant Talbot, in the room in which you were se¬ 
creted at 908 Eighth Street, Northwest, is there a door 
adjoining that room that connects that room with.Mr. 
White’s room? 

A. Yes, there is. 

Q. You don’t know whether or not that door can be 
opened from either side? 

A. I looked at the door. My recollection is it could not 
be opened by one person. There was a latch on either side 
—one of these hook-and-eye latches—and in White’s room 
there was a chest of drawers in between. 

**•••#* 

39 Q. You stated you had previous conversations with 
this man Harvey? 

A. Yes. 

Q. From assistance you had rendered on previous occa¬ 
sions? 

A. Sergeant Sisson rendered that. 

Q. You stated you had. 

A. We have had previous contact with him, yes, sir. 

Q. Had you been to his room before about these objects 
that were stolen? 

A. No. You see, he only lived in the premises for that 
month he had paid his rent. He had got out at the end 
of the month. 

Q. What month did he live there? 

40 A. The month of March. 

Q. When did he report these other items stolen? 
A. That happened possibly a year and a half, two years 
ago—something—when he was up around National Arena 
at 17th and Kalorama Road. 
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Q. Then, the theft of those articles did not happen at 
908 Eighth Street? 

A. Oh, no. : . | 


* * • # • * . • 

108 Mr. Bacon; All right, Your Honor. The Govern¬ 
ment will rest its case. 

109 Mr. Di Leo: Would Your Honor prefer that I 
make my motion so as to let my client hear it? 

The Court: You may make it right here. 

Mr. Harris: I have a motion to make. The Government’s 
case is in, as I understand it. 

The Court: Yes. 

Mr. Harris: I make a motion for a directed verdict of 
acquittal for Ernest N. White, on the basis that the Govern¬ 
ment has failed to prove the indictment. 

The Court : I overrule the motion. 

i 

• ••#•#• 

114 The Court: Ho you wish to make any statement 
now, Mr. Harris? 

Mr. Harris: No, sir; no comment. 

The Court : Proceed with the testimony. 

115 Eugene H. Sisson, was called as a witness and, 
being first duly sworn, testified as follows: 

Direct Examination. 

i 

By Mr. Harris : 

Q. Officer Sisson, will you state your name and rapk, 
please? 

A. Eugene H. Sisson. Detective Sergeant. 

Q. Where are you assigned? 

A. General Assignment Squad, Police Headquarters.' 

Q. Where were you assigned on March 24? 

A. General Assignment Squad. 

Q. During the 24-hour period beginning at midnight of 
the 23rd and ending at midnight of the 24th, did you h^ve 
occasion to go to 908 Eighth Street, Northwest? 

A. I did. 

Q. What was the purpose of your visit there? 

A. I received certain information that the occupant ^nd 
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one or two other men in the second floor apartment, 908 
Eighth Street, had committed a felony. 

Q. What time did you receive this information? 

116 A. It was the morning of the 24th. 

Q. Approximately what time? 

A. About 9 a. m. 

Q. What time did you go there? 

A. About 8 p. m. that night. 

Q. Who was the informant in this case? 

A. Do I have to state his name ? 

Q. If you know" his name. 

A. Harvey. 

Q. How long have you known Mr. Harvey ? 

A. Oh, several years. 

Q. Do you know his full name? 

A. No, I can’t remember it now\ 

Q. Do you know his whereabouts at the present time? 

A. No, I don’t. 

Q. Do you know" w T hy he w’as so willing to give forth this 
information? 

A. I had worked with him on another case. 

Q. Well, he was a professional informer, then? 

A. No, sir* 

Q. At the time he gave you this information, did you 
know of any housebreaking during that period? 

A. I don’t understand the question. 

Q. Did you know at the time he gave you this informa¬ 
tion that there had been a housebreaking at the Stand- 

117 ard Transfer & Storage Company? 

A. Yes, sir. 

Q. You did know that? 

A. Yes, sir. 

Q. When he gave you this information, how did you hap¬ 
pen to connect this man here with it. 

A. Well, I knew this man’s record, and I associated him 
with this job. 

Q. So without further ado, because of his record, you 
associated him with the job? 

A. Well, I had him—his picture was identified that day at 
headquarters. Knowing his record, I associated him with 
that particular job. 

Q. Did Harvey ever have a record? 

A. Harvey? 

Q. Yes. 

A. Not to my knowledge. 


31 


Q. What happened the night that yon went to this house? 

A. We went there about 8 p. m. and placed ourselves 
in the house so that we could overhear any conversation 
from this particular room. 

Q. WTiere were you? Which room were you in? 

A. We were on the same floor. 

Q. I see, but which room on the floor were you in ? 

A. It was the adjoining room. 

118 Q. Who else was in the room with you? 

A. Sergeant Talbot. 

Q. While in this room, what did you hear? 

A. We had been in there about—approximately a half 
hour, when two men came in the room, and we overheard 
a conversation about them leaving town, and Philadelphia 
was mentioned, and it seemed to me they were setting some 
luggage on the floor. 

Mr. Harris: I object to that, Your Honor. He said, “It 
seemed to me.” 

The Court : Yes. I will strike out that testimony. The 
jurors will disregard what seemed to him. 

i 

By Mr. Harris : 

Q. Then what happened ? 

A. Then one of these men left and said he would be back 
in about 30 minutes. 

Q. When this man left, he had to pass vour door, didn’t 
he? 

A. Yes, he walked by the hallway. 

Q. You suspected these people of a felony, didn’t yon? 

A. Yes, sir. 

Q. Then, why didn’t you arrest that man? 

A. We thought we would get him when he came back, j 

Q. Suppose he never came back. 

A. We had that chance to take. 

Q. So you let the man go by you and down the steps ? 

119 A. Yes, sir. 

Q. Then what happened? 

A. Well, Sergeant Talbot and I discussed this, and we de¬ 
cided to go out and get a superior officer, and we told him all 
the facts, and then Lieutenant Cooper and I went back up to 
the second floor and went to White’s room. The door w^s 
slightly ajar. 

Q. When you entered the room, who spoke first? 

A. Lieutenant Cooper. 

Q. What did you do? 
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A. I went in with Lieutenant Cooper. • 

Q. After you got in, what did you do? 

A. After we got in, we questioned him and asked him what 

he was doing. 

Q. While Lieutenant Cooper was questioning him, what 
did you do? 

A. I was just standing beside him. 

Q. When did you start searching the premises? 

A. After I told him that we had information that would 
connect him with the housebreaking. So I told him we 
would have to take him to headquarters for further ques¬ 
tioning, and then we searched the room. 

Q. At the time you went into the room, you did not know 
then you would find anything there, did you ? 

A. We were just acting on this information. 

120 Q. But the information was just a conversation, 
wasn’t it? 

A. It was a conversation regarding a large amount of 
money—twenty-five hundred dollars. 

Q. Twenty-five hundred dollars could have been derived 
from anv place, couldn’t it? 

A. Sir? 

Q. Twenty-five hundred dollars could have been derived 
from any place? 

A. That would be a matter of opinion. 

Q. But it could have been, couldn’t it? 

A. It is possible. 

Q. How long had you been searching the room when you 
found checks? 

A. I couldn’t say approximately. I mean- 

Q. It was around 8 o’clock when you got in, wasn’t it? 

A. It was before nine. It was after eight when we went in. 

Q. Pretty nearly 45 minutes or an hour? 

A. No, sir. We went in around eight. We probably 
waited around 20 minutes or so before anybody came in. 
So it was approximately around 8:30 or more before we 
went in. 

Q. Then, after you found the checks, of course, you took 
White down and booked him on the basis of the checks; is 
that it? 

121 A. We stayed there a while and waited for the 
other man to return. 

Q. But the other man didn’t return, though, did he? 

A. Well, Judd came in. 
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122 By Mr. Harris: 

Q. Officer Sisson, Lieutenant Cooper went out and later 
on Sergeant Talbot came into the room. What was Ser¬ 
geant Talbot doing while you were searching the room ? j 
A. He apparently was helping me. 

Q. Apparently? Don’t you know what he was doing? I 
A. Well, he was. 

Q. Isn’t it a matter of fact that he was questioning the 
defendant here? 

A. 1 don’t remember him questioning him. I can’t say 
that he was. i 

Q. Who found the checks? 

A. Sergeant Talbot and I were together when we found 
them. 

Q. Didn’t you pick the checks up and then give them to 
Sergeant Talbot? 

A. I picked them out of the papers. 

Q. Then, you found the papers? 

A. He was standing right beside me. 

123 Q. But I say you found them? 

A. Yes. 

Q. Then you gave them to Sergeant Talbot? 

A. Yes. 

Q. He then asked the defendant why he had checks; 
is that right; or why the checks were in the room ? 

A. That is right. \ 

Mr. Harris: That is all. 

i 

Cross-examination. 

i 

By Mr. Di Lio: 

! 

##***•# 

125 Q. Did Harvey make a statement to you that h6 
was going to get back at White ? 

A. No, sir. 

7 j 

Q. He did not make that statement? 

A. No. 

Q. Did you ask him why he called in about White? 

A. He told me he had heard the information and that he 
knew me, and that he thought he should give the information 
to a police officer, so he gave it to me. 

Q. He did not tell you the reason he called you to turn irj 
White was that White was going around with his mother? 


i 
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A. No. 

Q. He didn’t tell yon that ? 

A. No. 

Q. Do you know whether White and Harvey were 

126 good friends? 

A. No, I don’t. 

Q. When was the last time you saw Harvey prior to 
March 24? 

A. Probably around about two years. 

Q. Two years ago ? WTiere was he living then, Sergeant ? 
A. I don’t know. 

Q. Didn’t you do him a favor about two years ago? 

A. No, I wouldn’t say so. 

Q. Then, you didn’t do him any favors about lost prop¬ 
erty two years ago? 

A. I worked on a case—a larceny case—he was inter¬ 
ested in. 

Q. That he was what? 

A. Interested in. 

Q. Personally? 

A. Well, a friend of his had some property stolen from 
his automobile. 

Q. It was a friend of his? 

A. Yes. 

Q. There weren’t one or two cases of his personally? 

A. No; he didn’t suffer any loss from the case at all. 

Q. You recall, then, that it was a friend of his who lost a 
radio, or something, from a car? 

127 A. I can’t remember what it was. 

Q. But yet you don’t know where that was or 
where it took place in the District of Columbia ? 

A. Oh, yes. 

Q. Wliere? 

A. In the vicinity of 17th and Kalorama Road, North¬ 
west. 

Q. Was Harvey living there then? 

A. No, I don’t think so. 

Q. Did you know him by the name of Harvey at that time? 
A. Oh, yes. 

Q. Was that his first or his last name? 

A. His first name. 

• •••••• 

160 Ernest N. White, was called as a witness and, 
being first duly sworn, testified as follows: 
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Direct examination: 

Q. On the night of March 24, when Officer Talbot, Officer 
Sisson, and Lieutenant Cooper entered your room, did you 
agree to allow them to search your place ? 

A. I did not. 

Q. At any time did they tell you that you were under 
arrest? 

A. No, they did not. 

Q. There were some checks that were found in your rooin. 
Do you know how they got there ? I 

A. I don’t. 


Cross-examination. 


By Mr. Bacon 


164 Q. Where had you been that day? 

165 A. I had been playing pool around the pool room. 
Q. Since w r hen? 

A. About 2 o’clock. 

Q. In the afternoon of March 24? 

A. Yes. 

Q. Where had you been before that? 

A. I went up to a restaurant to get something to eat, 
Eighth and K, DeLuxe Cafe. 

Q. 12 o’clock? 

A. A little after 12. 

Q. What were you doing before that? 

A. Before that I was sleeping. 

Q. Where? 

A. 908 K Street—I mean Eighth Street. i 

Q. When did you go to sleep? 

A. Around 6 o’clock in the morning. 

Q. 6 o’clock in the morning of the 24th? You slept from 
6 until noon; is that correct? 

A. Yes. 

Q. Where had you been before 6 o’clock in the morning? 
A. Before six? 

Q. Before you went to bed. 

A. How long before six? 

Q. Let us start right before six and work right back¬ 
ward. 

166 A. Work backward? 
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Q. Yes. 

A. Well, now, I went to bed at six. 

Q. Where were you just before you came home ? 

A. I didn’t say I came home at six; I said I went to 
sleep at six. 

Q. How long were you home before you went to sleep? 
A. About an hour. 

Q. Where were you before you came home at 5 o’clock? 
A. I was down in a restaurant in Chinatown. 

Q. What restaurant? 

A. Fong’s. 

Q. With whom? 

A. I was alone. 

Q. How long had you been in May Fong’s? 

A. I been in there talking and drinking for a couple of 
hours. 

Q. Since 2 o’clock? 

A. Yes, sir. 

Q. Whom were you talking and drinking with ? 

A. A lot of people. I knew a lot of people. 

Q. Did you know any of their names ? 

A. Yes, sir. 

Q. What were some of their names ? 

A. There is a boy named Bob Bridges. 

167 Q. Do you know where he lives ? 

A. No. 

Q. Do you see him around? 

A. Yes, sir. 

Q. Who were some of the other people you saw at 2 
o’clock in the morning? 

A. I was eating with a cab driver named Baker. 

Q. What kind of cab does he drive? 

A. Diamond. 

Q. Who else did you eat with that morning? 

A. There was numerous people. I don’t know their 
names. I just said, “Hello.” 

Q. You got there at 2 o’clock. Is that cab driver here 
today? 

A. No; I haven’t been able to locate him. 

Q. Have you checked -with the hack inspector’s office? 

A. I haven’t been able to check on anybody. 

Q. That’s right. Where were you before 2 o’clock, before 
you got to May Fong’s? 

A. Up until 1 o’clock at night I was in a pool room, play¬ 
ing pool. 

Q. What pool room? 
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A. Mike’s. 

Q. Where is that? 

A. On Ninth Street between I and K. 

168 Q. Whom were you playing pool with? 

A. Playing with a boy they call Tavenner. 

Q. How long did you play with him ? 

A. Played with him from 9:30 until the place closed, 1 
o ’clock. 

Q. Who is the proprietor? 

A. I don’t know his name; call him Doc. 

Q. Do you go in there frequently? 

A. Yes, I do. 

Q. He knows you? 

A. Yes. 

Q. He was there when he closed up, and you walked out 
the door? 

A. No, I didn’t walk out with hip, but I walked out the 
door alone when he closed. 

Q. Doc was there? 

A. They stayed to clean up. 

Q. But Doc was there when you left at 1 o’clock? 

A. No. 

Q. Is he here? 

A. No, he is not here. j 

Q. How do you account for these travelers’ checks being 
found in your room? Have you ever seen them before? 

A. No, sir, I haven’t. 

Q. How did they get in the corner of your ropm? 

169 Do you know? 

A. I don’t. 

Q. You were not at the Standard Transfer & Storage 
Company on the night of the 23rd or early morning of the 
24th of March, were you ? 

A. No, I was not. 

Q. Are you the same Ernest White who in July, 1932, 
was given three years for grand larceny? 

A. That is right. 

Q. Are you the same Ernest White who in 1935 was Sen¬ 
tenced to from five to ten years for assault with a danger¬ 
ous weapon? 

A. That is right. 

Mr. Bacon : No further questions. 


i 

i 

i 
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Charge to the Jury 

The Court (Bailey, J.): Members of the jury: The 
United States charges these two defendants in the first 
count of the indictment with entering the building of the 
Standard Transfer & Storage Company with the intent to 
steal. 

The second count charges them with grand larceny—that 
is, the actual theft of property exceeding the sum of $50 in 
value. 

The Government has introduced evidence to show that 
someone did break into this building and that someone did 
steal certain property set forth in the second count of the 
indictment. If you so find, then the question for you to 
determine is, Were these defendants the ones who did that? 
Did they break in or enter this building for the purpose of 
stealing, and did they actually steal this property? 

There has been evidence tending to show that certain of 
this property was found in the possession of the defendant 
White. Now, where property has been stolen and is found 
in the possession of one, and that possession has not been 
satisfactorily accounted for, then you may infer from that 
possession not accounted for that the person in whose pos¬ 
session the property was found was the one who stole the 
property; and if this property was stolen from this building, 
that he stole that property. 

As to the defendant Judd, the Government has in- 
219 troduced evidence as to certain footprints or shoe 
prints found upon a box top in this building after this 
property had been stolen, and that these marks upon that 
box corresponded with marks made by the shoe found in the 
possession of the defendant Judd. Therefore, the Govern¬ 
ment contends that Judd must have been present at the 
time of this theft and must have participated in it. The 
defendant White has denied this and denied possession of 
this property. 

Those are the issues for you to determine: Whether or not 
this property had been stolen and was found in possession 
of White; whether White has satisfactorily accounted for 
it; and if it was in his possession and not satisfactorily ac¬ 
counted for, then, as I say, you may infer that he unlawfully 
entered this building for the purpose of stealing and ac¬ 
tually stole the property. 

If you find from the evidence as to Judd that he partici¬ 
pated in it, he would be equally guilty. 

Now, those are the facts for you, and for you alone, to 
decide. You are bound by my instructions as to the law, but 
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any statement I may make as to the facts in this case is not 
binding upon you in any way. 

You are the exclusive judges of the credibility of the wit¬ 
nesses. You make take into consideration the appearance 
of the witness on the stand, his demeanor while testifying, 
whether a witness is frank or evasive in testifying, 

220 the interest a witness may have in the result, whether 
as a defendant or by reason of family relationship 

or employment—Federal employment—or any fact devel¬ 
oped in the testimony which might tend to bias or color the 
testimony of a witness. 

If any witness has willfully testified falsely as to afiy 
fact as to which that witness could not reasonably be mis¬ 
taken, you may disregard the testimony of that witness in 
whole or in part, as you deem fit. 

The burden is upon the Government to prove the guilt Of 
the defendants beyond a reasonable doubt. It is not a ques¬ 
tion of suspicion or probability, but whether the Govern¬ 
ment has proved their guilt beyond a reasonable doubt; 
that is, such a doubt as would cause one of you to pause and 
hesitate before taking some important step in life that you 
were not compelled to take. 

The defendant White has testified in this case, and there 
is evidence that he has committed other crimes before the 
time charged in this indictment. Now, you cannot consider 
the fact that he may have been guilty of other crimes as any 
evidence that he committed this particular crime or as tend¬ 
ing to show that, but you may consider it in determining 
what weight you shall give to his testimony. 

The defendant Judd has not testified. He has a right to 
testify or not, as he may decide. You cannot consider his 
failure to testify as any admission of guilt or as tend- 

221 ing to prove his guilt. 

As I said before, the burden is upon the Govern¬ 
ment to prove the guilt of the defendants beyond a reason¬ 
able doubt. 

Do counsel have any further requests for instructions? 

Mr. Bacon: The Government is content. 

Mr. Di Leo: The defendant Judd is content, Your Honor. 

Mr. Harris: Content. 

The Court: You will return a separate verdict as to each 
defendant on each count. 

I give you the indictment, which is not evidence but is 
merely the charge which the Government has made. 

Please withdraw and consider your verdict. 


i 
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(At 11:3l a. m. the jury retired to consider of its verdict.) 

(At 3:39 p. m. the jury returned to the court room and 
rendered its verdict as follows:) 

Verdict of the Jury 

The Deputy Clerk: Madam Foreman, has the jury 
agreed upon a verdict? 

The Foreman of the Jury: We have. 

The Deputy Clerk : On Count 1 of the indictment, what 
say you as to Ernest N. White? 

The Foreman of the Jury: Guilty. 

The Deputy Clerk : On Count 1 of the indictment, what 
say you as to Robert J. Judd? 

222 The Foreman of the Jury: Guilty. 

The Deputy Clerk : On Count 2 of the indictment, 
what say you as to Ernest N. White ? 

The Foreman of the Jury: Guilty. 

The Deputy Clerk : On Count 2 of the indictment, what 
say you as to Robert J. Judd? 

The Foreman of the Jury: Guilty. 

• •••••• 

1 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 699-50 

United States 

vs. 

Ernest N. White 

Washington, D. C., Friday, June 2,1950. 

The above-entitled cause came on for trial before Hon¬ 
orable Alexander Holtzoff, at 10:30 o’clock a. m. 

Appearances: 

On behalf of the United States: Harold Bacon. 

On behalf of the Defendant: Phillip A. W. Harris. 

Proceedings 

The Deputy Clerk. In re Ernest N. White, motion. 

Motion to Suppress 

• •••••• 


2 


41 




5 Edwin F. Talbott was called as a witness for and 
on behalf of the United States and, having been 

6 first duly sworn, was examined and testified as fol¬ 
lows: 

| 

Direct Examination 

i 

! 

By Mr. Bacon: 

Q. Give us your full name and assignment, please, Officer. 
A. Edwin F. Talbott, Detective Sergeant assigned to the 
General Assignment Squad, Detective Bureau. 

Q. Did you have an occasion to arrest one Ernest 3SL 
White? 

A. I did. 

Q. That was the relation to a housebreaking? 

A. It was. 

Q. Would you please tell us the circumstances surround¬ 
ing that arrest? 

A. We received information, Detective Sergeant Sisson 
and myself, from an informant that had previously given us 
reliable information. The information was to the effect that 
White was a member of a gang engaged in housebreakings; 
that on the early morning of the day of White’s arrest—— 

Q. That would be the 24th of March? 

A. The 24th of March. 

That our informant overheard a conversation between 
White and two other people regarding the split-up of the 
proceeds of a housebreaking crime that had been 

7 committed. We looked up White’s past record and 
reputation and found out that he was known as a 

housebreaker. We also searched the records of the Police 
Department and we determined that only one housebreaking 
had been committed involving a large sum of money, and 
that was at the Standard Transfer Company. 

Q. How did you know there was a large sum of money in 
this particular case? 

A. Because our informant informed us that when he was 
awakened by this argument, White had stated that Jbe 
deserved $2,500 as his split, because he had cased the joint 
and planned it. 

The Court: Where was this argument? 

The Witness: It was in White’s room, at 908 8th Street, 
Northwest, second floor front. 
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By Mr. Bacon: 

Q. Was that the place the arrest was finally made? 

A. That is the place where the arrest was made. 

The Court: Was the informant presumably in the room? 

The Witness: No, our informant was in the building, 
your Honor, but he was not in the room with them. 

The Court: Do you care to state how he overheard this 
conversation? 

Mr. Bacon : If your Honor please, the Government would 
rather not disclose that information. 

The Court: Very well. 

8 By Mr. Bacon : 

Q. Tell us what you did, Officer, after this information 
was received. 

A. So, after we had received this information, we had 
determined what felony had been committed that would 
connect up with the information received from our inform¬ 
ant, that White and these other two men had engaged in, 
and we went to premises 908 8th Street and secreted our¬ 
selves in such a position that we could overhear the con¬ 
versations in White’s room. While there, about 8 o’clock 
that night, waiting for them to come in, to our consternation 
White and another man entered the room, we heard the 
noise of a suitcase being thrown on the floor, and they 
engaged in a conversation relative to leaving town and 
going to Philadelphia. 

The Court : Where were you at the time, Officer ? 

The Witness: We were secreted in the building, your 
Honor, so that we could hear all conversation that went on 
in White’s room. 

We then became disturbed about the possibility of their 
leaving, and Detective Sergeant Sisson left to consult with 
Lieutenant Cooper, a superior officer, on what we should do. 

By Mr. Bacon : 

Q. As a result of that, what happened? 

A. As a result of that, Lieutenant Cooper came back 
into the room and entered the room with Sisson, and 

9 after it was safe for me to do so, I left the place 
where I was secreted and went into the room also. 

Q. And after you entered the room, you made a search? 

A. After we entered the room, we made a search. Lieu¬ 
tenant Cooper left and Detective Sergeant Sisson and my- 
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self made the search, and hidden in a pile of newspapers, 
as we took them apart sheet by sheet, we found a hook of 
$1,000 worth of traveler’s checks which had the name of 
Doster on it, which we recognized as the complainant in the 
safe-cracking case that we were going to investigate. 

Q. Did you take any clothing? 

A. The clothing was taken from his person by Detective 
Sergeant Sisson and Sergeant Lubore. 

i 

The Court: There was an arrest made, was there? 

The Witness: Yes, your Honor, he was placed under 
arrest on our entrance in the room. 

i 

By Mr. Bacon : 

Q. At the time you entered the room? 

A. At the time we entered the room. 

The Court: Any cross-examination? i 

Mr. Harris: Yes, sir. 

i 

Cross-Examination 
By Mr. Harris : 

Q. Officer Talbott, you say that you placed him under 
arrest at the time you entered the room ? 

10 A. He was placed under arrest when we entered 
the room. He was informed that he was under arrest. 

Q. Did you enter the room with them ? 

A. No, I followed a few minutes later. 

Q. Did you enter the room with the rest of them? 

A. No, I stated- 

Q. Then how do you know that he was placed under arrest 

when vou entered the room ? ! 

♦ 

The Court: Do not interrupt the witness while he is 
answering the question. 

Let him finish his answer. 

You may finish. 

The Witness: I was in such a position that I could he^r 
the conversation when Lieutenant Cooper and Detective 
Sergeant Sisson entered the room. 

i 

By Mr. Harris : 

Q. Where were you? 

A. I was in a position that I could hear. 

Q. Where? 


i 

! 
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Mr. Bacon : I object to that, your Honor. 

The Court : I will sustain the objection. 

Now, who announced to the defendant that he was under 
arrest? 

The Witness: As I recall, Sergeant Sisson told him that 
he was under arrest. 

11 The Court: You may proceed. 

By Mr. Harris : 

Q. Sergeant Sisson told him he was under arrest, as you 
recall ? 

A. That is the best of my recollection, of the two men 
that entered the room, he was the one that informed White 
that he was under arrest. 

Q. Well, who was this informant that gave you this 
information ? 

Mr. Bacon : I object to that, if your Honor please. 

The Court : Objection sustained. 

Well, I will put it this way: I won’t sustain the objec¬ 
tion but I will say to the witness that he does not have to 
answer the question if he prefers not to answer it. 

The Witness: I prefer not to answer the question, your 
Honor. 

Mr. Harris : That is all of this witness, your Honor. 

The Court: Step down. 

(The witness left the stand.) 

Thereupon Eugene H. Sisson, was called as a witness for 
and on behalf of the United States and, having been first 
duly sworn, was examined and testified as follows: 

12 Direct examination. 

By Mr. Bacon : 

Q. Give us your full name and assignment, please, Officer. 

A. Eugene H. Sisson, Detective Sergeant, General As¬ 
signment Squad. 

Q. And were you one of the officers that engaged in the 
arrest of one Ernest N. White? 

A. I was. 

Q. Would you please tell me what the circumstances are 
surrounding that arrest? 
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A. On the morning of March 24, my informant called hie 
and I later met him. He told me that he was living at 908 
8th Street, Northwest, second floor, and that- 

Mr. Bacon : If your Honor please, if I may interrupt the 
Sergeant: If your Honor will permit me to inform the 
Sergeant of his rights as to telling who the informant is. 

The Court: Well, he probably is well aware of that. 

The Witness : He told me that recently he had overheard 
conversations in a room next to his, which was between two 
or possible three men. He said they talked about house¬ 
breaking jobs and on one occasion they mentioned holding 
up a numbers man. At that time he identified White’s voice 
as the one who said, “Well, I know the route he follows, and 
I will be able to get him. ” 

13 He also told me that on the morning of the 24th, 
the early morning, he was awakened by a violent 

argument in the next room, between a couple of men, at 
which time he heard them discussing a housebreaking job 
involving the sum of money which they were arguing about 
dividing up. He identified White’s voice as the one who 
stated that he had planned the job and cased it, and be 
should have $2,500. 

Acting on this information, we checked the teletype then 
and found out that this was the only housebreaking of any 
size during that night or morning, and we associated frohi 
the description, we associated White with the Ernest White 
whom we knew. 

i 

About 8 o’clock that night Sergeant Talbott and I went tlo 
908 8th Street, Northwest, and in our informant’s room, 
for the purpose of trying to overhear the conversation in the 
room. 

We had been there approximately 30 minutes when two 
men came into the room. They dropped something on the 
floor, which appeared to be luggage or something, and men¬ 
tioned leaving town. One of them said something about 
Philadelphia, and they started pulling drawers out of the 
cabinet in a hurry. 

There was a conversation which was not too audible thep, 
and then one of them left and said, “I will see you in 30 
minutes.” j 

So, thinking that they were going to leave town immedi¬ 
ately, we decided to go into the room. 

14 Lieutenant Cooper and I approached the door, it 
was ajar, and White immediately recognized us and 

asked us if we wanted to see him, and we went in and wje 


i 

i 
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asked him what he had been doing, and he says, * 1 Nothing,” 
and we told him we had information about some jobs, and 
he said, “'Well, I haven’t done anything.” 

He says, “You can see I wouldn’t be living here in this 
condition if I had any money.” 

He says, “If you don’t believe me, you can look around.” 

He says, “I wall help you look.” 

So we searched the room, and in this pile of papers we 
found a thousand dollars in traveler’s checks, wdth the 
name William B. Doster on it, which we associated with this 
safe job at the Transfer Company. 

Q. When was this man White placed under arrest? 

A. He was arrested there at the time. 

Q. At what time? 

A. Well, he was booked about 10 p. m., I think it was. 

Q. T mean with relation to the room. 

A. He was arrested in the room. 

The Court: Who made the arrest? 

The Witness : Sergeant Talbott and myself. 

The Court: At what stage in the proceedings did you 
make the arrest? 

The Witness: It vras probably about 30 minutes. 
15 The Court: No. I mean was the arrest after you 
made the search? 

The Witness: No. We arrested him before we 
made the search. 

The Court: Did you tell him he was under arrest? 

The Witness: We told him we were going to take him to 
Headquarters and question him; yes, sir. 

Mr. Bacon : No further questions. 

Cross-examination. 

By Mr. Harris : 

Q. Officer Sisson, you said you heard something fall on 
the floor. 

You don’t know whether or not it was a suitcase or a 
book, do you? 

A. Well, we knew it was a suitcase. The informant told 
us it was. 

Q. How did he know? Was he in the room? 

A. He was in the hall outside. 

Q. The door was open and he could see through the 
door? 
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A. He slipped back in the room and told us that be saw 
him come in with a suitcase. 

Q. Saw him come in with a suitcase ? 

A. That is right. 

Q. So you assumed that the suitcase was the suitcase! 
that fell on the floor; is that it? 

16 A. I assumed when they came in and dropped some-; 
thing, it was a suitcase. 

Q. But it could have been something else, couldn’t it? 

A. It could have been. I didn’t see it. 

Q. The other thing I want to know is, you say there were 
a lot of men in the room. 

Now, what happened to them? 

A. One man left a few minutes after they arrived and 
he said, “I will be back in 30 minutes.” 

Q. But you said there were three men there. 

A. I didn’t say anything like that. 

Q. You said that you overheard a conversation of some 
men in the room, and that one of them stated something; 
about he was going to Philadelphia. 

A. Yes, sir. 

Q. And then you stated that to keep the men from get-j 
ting away, you went into the room. 

Now, the point I want to know is, what happened to the 
men that were in the room? 

A. There was only two men. 

Q. Only two men? 

A. That came in the room. 

Q. Well, what happened to the other man ? 

A. I didn’t say anything about any other man. 

Q. Well, how big a hallway is there in that build¬ 
ing? ! 

17 A. You mean how wide is it? 

Q. Yes. I mean how far is it from there to the j 
head of the steps? Where is this room in relation to the j 
steps in this building? 

A. Well, his room is in the front of the house. It is prob-; 
ably about, I would say, several feet from the stairway. 

Q. Well, where was the room that you were in in rela- i 
tion to the room of- 

A. We were almost at the top of the steps. You had to 
pass our door to get to his. 

Q. You had to pass your door to get to the steps? 

A. That is right. 

Q. Now, when this man came out of the room and came 
down the steps, you were still in that room; is that it? 
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A. Yes, sir. 

Q. You let the man pass your door and go down the steps? 
A. Yes, sir. 

Q. You didn’t look out in the hall to see who he was? 

A. No, sir. 

Q. Well, I mean, wouldn’t you be interested? 

A. Well, we w r ere going to get him w r hen he came back in 
30 minutes. 

Q. But he never came back? 

A. Well, I cannot say. 

Q. When you walked into the room, what did 
you do? 

18 A. Well, we talked to White; Lieutenant Cooper 
and myself. 

Q. Did Lieutenant Cooper talk to him or did you talk 
to him ? 

A. Yes, sir; Lieutenant Cooper talked to him. 

Q. Then what did you do? 

A. Well, after he finished talking to him, then we- 

Q. Now, Lieutenant Cooper w r as talking to him- 

The Court: Just a moment. Let the witness finish his 
answer. 

Mr. Harris: I am sorry. 

The Witness: After Lieutenant Cooper finished talking 
to him and we told him we were going to take him in for 
questioning, then I searched the room. 

Bv Mr. Harris: 

•» 

Q. But you never told him he "was under arrest, did you ? 
A. I told him I was going to take him to Headquarters 
for questioning. 

The Court: I do not think that an arresting officer has 
to use any specific phraseology in order to make an arrest. 

Any words indicating a person is to be taken into custody 
is sufficient to constitute an arrest. 

Mr.HARRis: Well, your Honor, accepting that as so, I 
still contend- 

I am finished with the witness at this time. 

19 The Court : You may step down. 

*••••*• 

23 The Court: What do you say, Mr. Bacon? 

Mr. Bacon: I think the Court has the facts, your 
Honor. I have nothing to add as to that second seizure. 
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The Court: Now, I think, and I so find, that the officers 
had reasonable grounds to believe that the defendant bad 
committed a felony. 

It must be borne in mind that reasonable grounds for that 
purpose does not mean sufficient evidence to secure a con¬ 
viction or even to secure an indictment. It must merely 
be such information as would lead a prudent, cautious per¬ 
son to believe or suspect that the person to be arrested has 
committed a felony. 

I think that information in this case measures up to that 
standard. ; 

I think incidental to the arrest and at the time of the ar¬ 
rest, a search of the premises where the arrest was made 
may be made. It does not make any difference whether the 
arrest was made first or the search was made first, if the 
two are part and parcel of the same transaction. 

Consequently, the Court will hold that the search and 
seizure made at the time of the arrest were legal, and will 
deny the motion to suppress as evidence all property that 
was seized at that time. 


270 Filed in Open Court May 8, 1950. Harrv M. Hull, 

Clerk 
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The Grand Jury charges: 

On or about March 24,1950, within the District of Colum¬ 
bia, Ernest N. White and Robert J. Judd entered the build¬ 
ing of Standard Transfer & Storage, Inc., a body corporate, 
with intent to steal property of another. 

Second Count: 

On or about March 24, 1950, within the District of Co¬ 
lumbia, Ernest N. White and Robert J. Judd stole the prop¬ 
erty of Standard Transfer & Storage, Inc., a body corpo¬ 
rate, and William B. Doster of the value of about $2622.00, 
consisting of the following: sixteen hundred twenty-two 
dollars in money, property of Standard Transfer & Storage, 
Inc., a body corporate; and one thousand dollars in travelers 
checks, property of William B. Doster. 

George Morris Fay, 
Attorney of the United States in \ 
and for the District of Columbia. 

i 

A True Bill. Charles E. Steidil, Foreman. 


i 
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271 Filed May 12, 1950. Harry M. Hull, Clerk 

Plea of Defendant 

On this 12th day of May, 1950, the defendants Ernest N. 
White and Robert J. Judd each, appearing in proper per¬ 
son and by their attorney Joseph B. Di Leo each, being 
arraigned in open Court upon the indictment, the substance 
of the charge being stated to each, pleads not guilty thereto. 

Each defendant is remanded to the District Jail. 

By direction of 

Burnita S. Matthews, 
Presiding Judge Criminal Court # 4 . 

Harry M. Hull, 

Clerk, 

By Oscar Altshuler, 

Deputy Clerk. 

Present: 


United States Attorney. 

By Harold Bacon, 

Assistant United States Attorney. 

Edward L. Bettis, 

Official Reporter. 

272 Filed Jun. 1, 1950. Harry M. Hull, Clerk 
Motion for the Suppression of Evidence 

Ernest N. White, through his attorney, Phillip A. W. 
Harris, moves this court to direct that certain property of 
which he is the owner, a schedule of which is annexed hereto, 
and which on the night of March 24, 1950 at the premises 
known as 908 8th St., N.W., in the city of Washington, in the 
District of Columbia was unlawfully seized and taken from 
him by members of the Metropolitan Police for the District 
of Columbia, whose true names are unknown to the peti¬ 
tioner, be suppressed as evidence against him in any crimi¬ 
nal proceeding. 

The petitioner further states that the property was seized 
against his will and without a search warrant. 

Phillip A. W. Harris, 
Attorney for Petitioner. 

Points and Authorities 

Johnson vs. IT. S. 333 U. S. 10. 

U. S. vs. Rabinowitz. Case No. 293, current term of the 
Supreme Court. 
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Schedule of Property 

Ernest N. White states that the following property wag 
taken from his place of abode, 908 8th St., N. W., on the 
night of March 24, 1950: j 

A. 1 Top Coat 

B. 1 Blue Suit 

C. 1 pr. of Pants 

D. 1 Leather Jacket 

E. Certain Checks 

i 

i 

273 Filed Jun 2, 1950. Harry M. Hull, Clerk 

On this 2nd day of June, 1950, came the attorney of the 
United States; the defendant in proper person and by his 
attorney, Phillip A. W. Harris, Esquire; whereupon the 
defendant’s motion for the suppression of evidence, com¬ 
ing on to be heard, after argument by counsel, is by the 
Court, denied, as to the first search and, granted, as to the 
second search. 

By direction of 

Alexander Holtzoff, 
Presiding Judge Criminal Court #One. i 
Harry M. Hull, 

Clerk , 

By C. J. Ramsey, 

Deputy Clerk. 

i 

i 

Present: i 


United States Attorney , 

By Harold Bacon, 

Assistant United States Attorney. 

Roger Frye, 

Official Reporter. 

#••#### 

i 

i 

275 Filed Jun. 12, 1950. Harry M. Hull, Clerk. 

i 

On this 12th day of June, 1950, came again the parties; 
aforesaid, in manner as aforesaid, and the same jury aq 
aforesaid in this cause, the hearing of which was respited 
Friday June 9, 1950; whereupon the said jury upon their 
oath say that each defendant is guilty as indicted. 


i 

i 
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The defendants are remanded to the District Jail, and 
the case is referred to the Probation Officer. 


Present: 


By direction of Jennings Bailey, 
Presiding Judge, Criminal Court #2. 

Harry M. Hull, 

Clerk, 

By C. H. Milstead, 

Deputy Clerk. 


United States Attorney, 

By Harold Bacon, 

Assistant United States Attorney. 
F. J. Attig, 

Official Reporter. 




277 Filed Jun 16, 1950. Harry M. Hull, Clerk. 

Motion for a New Trial 

The defendant moves the court to grant him a new trial 
for the following reasons: 

1. The court erred in denying defendant’s motion to sup¬ 
press the evidence, $1,000 in travelers checks, on the 
grounds of unlawful search and seizure; and unlawful ar¬ 
rest. 

2. The verdict is contrary to the weight of the evidence. 

3. The verdict is not supported by substantial evidence. 

Phillip A. W. Harris, 

Attorney for Defendant, 

611 F St, N.W., 

Wash., D. C. 


Points and Authorities 

U. S. vs. Rabinowitz, Case No. 293, current Term of 
the Supreme Court. 

Go-Bart Co. vs. U. S., 282 U. S. 344. 

U. S. vs. Lefkowitz, 285 U. S. 452. 


A copy of this motion has been served on the District 
Attorney’s Office this date, 16 June, 1950. 

Phillip A. W. Harris, 
Attorney for Defendant. 


I 
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278 Filed Jun. 23, 1950. Harry M. Hull, Clerk. \ 

On this 23rd day of June, 1950, came the attorney of the 
United States; each defendant in proper person and by 
their attorneys, Phillip A. W. Harris and Joseph D. DiLeo; 
whereupon the defendants’ motions coming on to be heard, 
after argument by counsel, it is ordered by the Court that 
the motions of each defendant for a new trial be overruled, 
and that the motion of the defendant Robert J. Judd for 
the return of seized property is granted. 

By direction of Jennings Bailey, 
Presiding Judge, Criminal Court #2, 
Harry M. Hull, 

Clerk, | 

By C. H. Milstead, 

Deputy Clerk. 

Present: 

United States Attorney, 

By Robert M. Scott, 

Assistant United States Attorney. 

F. J. Attig, 

Official Reporter. 

279 Filed Jul. 10, 1950. Harry M. Hull, Clerk 

i 

On this 7th day of July, 1950 came the attorney for the 
government and the defendant appeared in person and by 
counsel, Phillip A. W. Harris, Esquire. 

It is adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense of 
Housebreaking and Larceny as charged and the court having 
asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause 1 
to the contrary being shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged and 
convicted. 

It is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep-i 
resentative for imprisonment for a period of 

Three (3) to Nine (9) years on count one; 

Three (3) to Nine (9) years on count two; 

said sentence by the counts to run concurrently. 

It is ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Marshal 


! 

i 
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or other qualified officer and that the copy serve as the com¬ 
mitment of the defendant. 

Jennings Bailey, 
United States District Judge. 

280 Filed July 8, 1950. Harry M. Hull, Clerk 

Affidavit in Support of Application for Leave to Proceed 
Without Prepayment of Costs 

I, Ernest N. White, being first duly sworn according to 
law, depose and say that I am the appellant in the above- 
entitled cause, and, in support of my application for leave 
to proceed in said cause without being required to prepay 
fees or costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay 
the costs of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek 
in said suit or action. 

5. That the nature of my cause of action is briefly 
stated as follows: Appeal from Judgment and Con¬ 
viction in above entitled cause. 


Ernest N. White. 


Subscribed and Sworn to before me this 7 dav of July, 
1950. 


Harry M. Hull, 
Clerk , United States Dis¬ 
trict Court for the Dis¬ 
trict of Columbia. 

By Edward J. Skeens, 

Deputy Clerk. 


Let the applicant proceed on appeal without prepayment 
of costs. 


Jennings Bailey, 

Judge. 


281 Filed July 8,1950. Harry M. Hull, Clerk. 


Notice of Appeal 

Name and address of aupellant: Ernest N. White, c/o 
District Jail, Washington, D. C. 

Name and address of appellant’s attornev: Phillip A. W. 
Harris, 611 F Street, N.W., Washington, D. C. 


i 

i 
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Offense: Housebreaking and larceny (1801, 2201, D. 0. 
Code). 

Concise statement of judgment or order, giving date, and 
any sentence: Convicted of above offenses on the 12th day 
of June, 1950 in the United States District Court for the Dis¬ 
trict of Columbia; Judge Bailey presided; Conviction was 
by jury verdict. Sentenced 3 to 9 years on each count tp 
run concurrently; sentenced rendered July 7, 1950, Judge 
Bailey presided. 

Name of institution where now confined, if not on bail;: 
District Jail, Washington, D. C. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

Date: July 7,1950. 

Ernest N. White, 

Appellant, j 
Phillip A. W. Harris, 

Attorney for Appellant. I 

282 Filed July 17,1950. Harry M. Hull, Clerk. 

j 

Designation of Record 

1. Copy of arrest warrants if any. 

2. Copy of entry in Metropolitan Police docket book for 
Mar. 24,1950, showing time and charges entered against one 
Ernest N. White. This entry or entries will be found in 
Police Precinct #1 or Police Precinct #2, or in both places^ 

3. Copy of the Commissioner’s hearings and findings. 

4. Record of indictment. 

5. Record of arraignment and plea of not guilty. 

6. Record of the docket entries in case 699-50. 

7. Record of motion to suppress evidence before Judge; 
Alexander Holtzoff. 

! 

8. Record of court showing jury impaneled to hear this 
cause. 

9. Complete transcript of record showing the proceedings, 
and findings on the motion to suppress evidence and of the 
trial and proceedings on its merits. 

10. Record of court showing verdict of jury. 

11. Record of defendant’s motion for a new trial filed! 
June 16, 1950. 

12. Record of opinion denying Motion for a New Trial, j 

13. Record of the Court showing sentence imposed. 

i 

i 

i 

i 

! 
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14. Notice of appeal in Forma Pauperis. 

This designation of record. 

Phillip A. W. Harris, 

Attorney, 

611 F St.,' N.W. 

This is to certify a copy of this designation was served on 
the District Attorney’s office 17th of July, 1950. 

Phillip A. W. Harris, 
Attorney for Defendant. 

• •••••• 

285 Cr. 699-50 

Criminal Docket 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

Cr. No. 699-50 

Supplemental Page No. 1 

United States 
vs. 

Ernest N. White, et al. 

Date Proceedings 

1950 Jun 8 Each: Jury Sworn on Voir Dire; Jury Sworn: 

Jeanne K. Letellier, Beatrice A. Latimer, 
Frances E. Clark, Lillian G. Herbert, Jessa- 
lyne L. Charles, Robert D. Harris, Geraldine 
C. Baldinger, Cecelia G. Flynn, Bernice M. 
Fickinger, Margaret S. Brown, Rosetta D. 
Curry, Rubye H. Cowan. 

Case respited until Monday, June 12, 1950. 
Attorneys P. W. Harris and Joseph DiLeo 
present. Bailey, J. Cert, filed. 

9 Praecipe withdrawing the motion to dismiss 
the indictment, filed. 

12 Each: Trial resumed: Same Jury; Verdict— 
Guilty as indicted. Case referred to the 
Probation Officer of the Court; Defendant 
remanded to the District Jail; Attorneys P. 
W. Harris and Joseph D. Di Leo present. 
Bailey, J. Cert, filed. 
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13 No. 1: Affidavit in Forma Pauperis and Order 
on Appeal, filed. Holtzoff, J. 

16 No. 1: Defendant’s motion for a new trial,! 

filed. 

17 No. 2: Defendant’s motion for new trial, filed. I 
21 No. 2: Defendant’s motion for return of j 

seized property, filed. 

23 No. 1: Motion for new trial denied. Attor- j 
ney Phillip A. W. Harris, present. Bailey, 
J. Cert, filed 

No. 2: Motion for new trial is denied. Motion 
for return of seized property granted. At¬ 
torney Joseph D. Di Leo present. Bailey, 
J. Cer. filed. 

23 No. 2: Order for return of property, filed. 
Bailey, J. 

27 No. 1: Notice of Appeal, filed. Affidavit in j 
Forma Pauperis and order on appeal, filed, j 
Jul 7 No. 1: Sentenced to Imprisonment for a period 
of Three (3) years to Nine (9) years; on j 
each count, 1 and 2, said sentence by the j 
counts of the indictment to run concurrently. j 
Attorney Phillip A. W. Harris present. | 
Bailey, J. 

No. 2: Sentenced to Imprisonment for a period j 
of Three (3) years to Nine (9) years on each i 
of counts, 1 and 2; said sentence by the j 
counts of the indictment to run concurrently 
and to run concurrently with sentence im- | 
posed in Cr. No. 76438. Attorney Joseph j 
D. Di Leo present. Bailey, J. 

7 No. 2: Notice of Appeal, filed. Clerk’s Fee 

$5.00 paid. 

8 No. 1: Notice of Appeal, filed. Affidavit in j 

Forma Pauperis and Order on Appeal, filed. 
Bailey, J. 

10 Each: Judgment and commitment of 7/7/50, j 
filed. Bailey, J. 

17 No. 1: Designation of Record, filed. Motion for j 
a Complete Record of Cr. Case 699-50 in j 
forma pauperis, filed. 

No. 2: Designation of Record, filed. 

26 No. 2: Affidavit in forma pauperis and order j 
on appeal, filed. Tamm, J. 

Aug 1 No. 2: Defendant’s motion for extension of ' 
time for filing record on appeal, filed. Order j 




extending time for filing the record on ap¬ 
peal to and including Sept. 16, 1950, filed. 
Tamm, J. (Cert, copy of order sent to U. S. 
Court of Appeals for the District of Co¬ 
lumbia). 

1 No. 1: Defendant’s motion for extension of 

time for filing record on appeal, filed. Order 
that a complete transcript of record in Crim¬ 
inal Case No. 699-50 United States vs. Er¬ 
nest White, be rendered unto the defendant’s 
attorney, Phillip A. W. Harris at govern¬ 
ment expense, filed. Keech, J. 

2 No. 1: Order extending time for filing record 

on appeal to the 18th of Sept., 1950, filed. 
Keec.h, J. 

15 Each,: Transcript of proceedings before Judge 
Bailey, Vol. 1, Pages 1-234, June 8, 12, 13, 
23,- 1950, filed. 

29 Each: Transcript of Proceedings before Judge 
Bailey, July 7, 1950, filed. 
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